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GAO h a s  no bas i s  upon which t o  
object t o  t h e  r e j e c t i o n  o f  t h e  
protester ' s  b i d  a s  nonrespons ive  
where agency de te rmined  t h a t  a 
l e t te r  from a bank s t a t i n g  t h a t  a 
s t a n d b y  l e t t e r  of c r e d i t  would be 
d e l i v e r e d  t o  t h e  Government upon 
acceptance of t h e  b i d  w a s  n o t  a n  
a d e q u a t e  b i d  g u a r a n t e e  as  r e q u i r e d  
by t h e  s o l i c i t a t i o n .  

Fact t h a t  a n  agency  may have accepted 
a n  improper  b i d  g u a r a n t e e  i n  a p r io r  
procurement  does n o t  compel t h e  agency 
to  p e r p e t u a t e  t h e  error by a g a i n  ac- 
c e p t i n g  t h e  same inadequa te  b i d  guar- 
a n t e e .  

Alan L. Crouch, doing b u s i n e s s  as Crouch 's  Lawn 
S e r v i c e ,  p r o t e s t s  t h e  r e j e c t i o n  of i ts  b id  as  
nonrespons ive  for  f a i l i n g  to  p r o v i d e  a b i d  g u a r a n t e e  
i n  t h e  form of a f i r m  commitment as  required by i n v i -  
t a t i o n  f o r  b i d s  ( I F B )  No .  IFB-GS-llC-20164 i s s u e d  by 
t h e  Genera l  S e r v i c e s  A d m i n i s t r a t i o n  (GSA) .  The 
protester also q u e s t i o n s  t h e  award t o  a f i r m  whose b i d  
t h i s  y e a r  o n  t h e  c u r r e n t  six-month c o n t r a c t  was h i g h e r  
t h a n  t h a t  f i r m ' s  b i d  l a s t  y e a r  on a one-year con- 
tract. The  protester s u g g e s t s  t h a t  a l l  b i d d e r s  may 
n o t  have been b i d d i n g  on a n  equal basis. 
t h a t  b o t h  g rounds  of  protest  are  w i t h o u t  merit and 
deny t h e  p r o t e s t .  

W e  conc lude  

The I F B  was i s s u e d  t o  o b t a i n  l andscape  main- 
t enance  and g r a s s  c u t t i n g  s e r v i c e s  a t  t h e  J . W .  Powel l  
B u i l d i n g  i n  Res ton ,  V i r g i n i a .  A s  amended, t h e  I F B  
r equ i r ed  each b i d d e r  t o  s u b m i t  a b i d  g u a r a n t e e  i n  t h e  
amount of 20 p e r c e n t  of t h e  t o t a l  b i d  p r i c e  and stated 
t h a t  t h e  b i d  g u a r a n t e e  was t o  be: 
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" i n  t h e  form of a f i r m  commitment, such 
. as a b i d  b,ond, p o s t a l  money order, cer t i -  

f i e d  check ,  c a s h i e r ' s  check ,  i r r e v o c a b l e  
l e t t e r  of c red i t ,  o r ,  i n  acco rdance  w i t h  
T r e a s u r y  Department r e g u l a t i o n s ,  c e r t a i n  
bonds o r  n o t e s  of t h e  U n i t e d  States.' 

When b i d s  were opened,  t h e  p r o t e s t e r ' s  b id  was t h e  
lowest of t h e  three r e c e i v e d .  H i s  b i d  was accompanied 
by a le t te r  from V i r g i n i a  N a t i o n a l  Bank, w h i c h  read as 
follows: 

.Please be a d v i s e d  t h a t  w e  have 
approved a s t a n d b y  l e t t e r  of c r ed i t  
to c o v e r  20% of c o n t r a c t  b i d ,  n o t  to  
exceed  $15,000.00 i n  your  f a v o r  for 
Crouch ' s  Lawn S e r v i c e .  The  b id  is 
f o r  t h e  lawn ma in tenance  c o n t r a c t  a t  
GSA-PBS J.W. Powel l  B u i l d i n g ,  R e s t o n ?  
V i r g i n i a .  

The o r i g i n a l  l e t t e r  of c red i t  
will be d e l i v e r e d  to  you upon accep tance  
of t h e  b i d  submi t ted  by Crouch ' s  Lawn 
S e r v i c e  . " 

The l e t te r  was s i g n e d  by a n  a s s i s t a n t  v i c e  p r e s i d e n t  
of t h e  bank. The c o n t r a c t i n g  o f f i c e r  declared t h e  
protester ' s  b i d  nonrespons ive  for f a i l u r e  to  p r o v i d e  
a n  acceptable b i d  g u a r a n t e e  and made award to  t h e  
second l o w  bidder:  

The p r o t e s t e r  a r g u e s  t h a t  t h e  l e t t e r  he s u b m i t t e d  
w i t h  h i s  b i d  w a s  a n  i r r e v o c a b l e  l e t t e r  of credi t  t h a t  
shou ld  have been  a c c e p t a b l e  a s  a b id  g u a r a n t e e .  H e  
says t h a t  t h e  bank assured him t h a t  s imi la r  l e t te rs  
have been i s sued  f o r  o t h e r  small b u s i n e s s e s  and no 
problems resulted. More i m p o r t a n t l y ,  s a y s  t h e  
protester, he used t h e  same l e t t e r  o f  c red i t  l a s t  y e a r  
and it w a s  accepted by GSA. The agency c o u n t e r s  t h a t  
t h e  l e t t e r  s u b m i t t e d  mere ly  referred to  a l e t te r  of 
c r ed i t  t h a t  would be d e l i v e r e d  o n l y  upon a c c e p t a n c e  of 
t h e  p r o t e s t e r ' s  bid.  Because  d e l i v e r y  of t h e  actual  
l e t t e r  of c r ed i t  was c o n d i t i o n e d  upon accep tance  o f  
t h e  protester ' s  b i d ,  t h e  l e t t e r  accompanying t h e  b i d  
d i d  n o t  c o n s t i t u t e  a f i r m  commitment as  r e q u i r e d  by 
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t h e  b i d  g u a r a n t e e  c1ause.l GSA d o e s  n o t  a g r e e  t h a t  
t h e  same l e t t e r  was a c c e p t e d  l a s t  year. The a g e n c y  
s ta tes  t h a t  i t  made no  d e t e r m i n a t i o n  r e g a r d i n g  t h e  
l e t t e r  l a s t  year  b e c a u s e  t h e  protester  was t h e n  t h e  
f o u r t h  lowest b i d d e r  a n d  d i d  n o t  receive t h e  award.  

A b i d  g u a r a n t e e  is a f i r m  commitment t h a t  a s s u r e s  
t h a t  a s u c c e s s f u l  b i d d e r  w i l l  e x e c u t e  s u c h  c o n t r a c t u a l  
documen t s  and  p r o v i d e  s u c h  payment  and  p e r f o r m a n c e  
bonds  as may b e  r e q u i r e d .  Federal P rocuremen t  
R e g u l a t i o n s  (FPR)  § 1-10.102.2.  When a b i d  g u a r a n t e e  
is r e q u i r e d  as p a r t  of a b i d ,  t h e  f a i l u r e  to  p r o v i d e  a 
g u a r a n t e e  w i l l  r e n d e r  t h e  b i d  n o n r e s p o n s i v e .  Zemark 
I n t e r n a t i o n a l  C o n s t r u c t i o n  C o . ,  13-203020, May 1 2 ,  
1982, 81-1 CPD 372. See a l s o  FPR S 1-2 .404-2 ( f ) .  
T h i s  f a i l u r e  c a n n o t  be  c o r r e c t e d ,  wa ived  or e x c u s e d  
u n l e s s  o n e  of t h e  e x c e p t i o n s  i n  FPR § 1-10.103.4 
applies.  None appl ies  h e r e .  

-- 

The s o l i c i t a t i o n  and  t h e  r e g u l a t i o n s  s t a t e  t h a t  
a b i d  g u a r a n t e e  may t a k e  t h e  fo rm of a n  i r r e v o c a b l e  
l e t t e r  of c r e d i t .  FPR S 1-10.102.2.  A l e t te r  of 
c r e d i t  is e s s e n t i a l l y  a t h i r d  p a r t y  b e n e f i c i a r y  
contract  where  a p a r t y  d e s i r i n g  t o  t r a n s a c t  b u s i n e s s  
i n d u c e s  a n o t h e r ,  u s u a l l y  a bank ,  to  i s s u e  a l e t t e r  t o  
a t h i r d  p r o m i s i n g  t o  h o n o r  t h a t  p a r t y ' s  d r a f t s  or 

1 T h e r e  is  a l so  some i n d i c a t i o n  i n  GSA's report  o n  
t h i s  p r o t e s t  t h a t  t h e  u s e  of t h e  word " s t a n d b y "  i n  t h e  
b a n k ' s  l e t t e r  accompanying  t h e  p ro tes te r ' s  b i d  may 
h a v e  c o n t r i b u t e d  t o  t h e  d e t e r m i n a t i o n  t h a t  t h e  l e t t e r  
of c r e d i t  was merely c o n d i t i o n a l .  We n o t e ,  however ,  
t h a t  t h e  p h r a s e  " s t a n d b y  l e t t e r  of credit '  is a term 
of a r t .  U n l i k e  a commercial l e t t e r  of c r e d i t ,  which  
f u n c t i o n s  as  a f i n a n c i n g  d e v i c e  by o b l i g a t i n g  t h e  
i s s u e r  to pay i n  t h e  o r d i n a r y  c o u r s e  of a b u s i n e s s  
t r a n s a c t i o n ,  a " s t a n d b y "  o r  " g u a r a n t e e "  l e t t e r  of 
c r e d i t  o b l i g a t e s  t h e  i s s u e r  t o  p a y  i n  t h e  e v e n t  of a 
d e f a u l t  by t h e  p a r t y  o n  whose b e h a l f  t h e  l e t t e r  was 
i s s u e d .  Pastor  V. N a t i o n a l  R e p u b l i c  Bank o f  C h i c a g o ,  
76 Ill. 2d 139 ,  390 N.E.2d  894, 897 (1979). See a lso  
D. Baird ,  " S t a n d b y  Letters of C r e d i t  i n  B a n k r u p t c y , "  
4 9  U. Ch i .  L. Rev. 1 3 0  ( 1 9 8 2 ) .  Had t h e  protester  
a c t u a l l y  s u b m i t t e d  a s t a n d b y  l e t t e r  of credit ,  i ts b i d  
would have  b e e n  r e s p o n s i v e  t o  t h e  r e q u i r e m e n t  o f  a b i d  
g u a r a n t e e  i n  t h e  form of a f i r m  commitment. 

-- 

I 
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I 

other demands for payment upon the third party's 
compliance with certain conditions. Juanita H .  
Burns and George f.1. Sobley, B-184331, December 18, 
1975, 75-2 CPD 400. The effect of this arranqe- - ment is to substitute the bank's credit for 
that of the party at whose request the letter is 
issued. Chemical Technology, Inc., B-192893, Decem- 
ber 27, 1978, 78-2 CPD 438. An irrevocable letter 
of credit satisfies the requirement of a firm commit- 
ment because it assures the Government of access to 
funds should a successful bidder fail or refuse to 
execute required contractual documents or to provide 
payment or performance bonds. 

Here, we find that GSA reasonably concluded 
that the letter submitted with the protester's 
bid was not adequate under the terms of the 
solicitation. The protester did not submit a standby 
letter of credit with its bid, but submitted only a 
letter advising that such a letter had been approved 
and that the original letter of credit would be 
delivered to GSA upon acceptance of the protester's 
bid. By its terms, the bank's letter contemplated 
delivery at some future time of what the IFB 
specifically required to be submitted contem- 
poraneously with the bid. Because the liability of an 
issuer of a letter of credit is controlled solely by 
the terms of the letter, East Girard Sav. Ass'n v. 
Citizens IJat'l Bank and Trust Co. of Baytown, 593 F. 
2d 598, 602 (5th Cir. 1979), we believe the Government 
may properly insist upon submission of the actual 
letter of credit so that it night determine whether 
the terms of the letter satisfy the requirements of 
the solicitation. Because only material available at 
bid opening may be considered in makinq a deter- 
mination of responsiveness, Fisher-Klosterman , Inc. , 
B-185106, March 9, 1976, 76-1 CPD 165, we believe 
the GSA was reasonable in determining that the letter 
tendered with the protester's bid fell short of the 
IFB requirement of a firm commitment. Therefore, we 
have no basis upon which to object to the agency's 
rejection of the protester's bid as nonresponsive. 
Cf. Juanita H. Burns and George FI. Sobley, supra 
(letter of credit not accompanied by requisite 
withdrawal application did not constitute a firm 

- 

commitment). See also Colorado Elevator Service, 
Inc B-206950.2, w 6 ,  1982, 82-1 CPD 434. 4, 
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' The f a c t  t h a t  Crouch may have s u b m i t t e d  a 
s imilar  l e t te r  i n  a p r io r  procurement  is, a s  GSA 
states,  meaningless .  Crouch was n o t  i n  l i n e  f o r  award 
under  t h e  p r i o r  procurement  and t h u s  its b i d  g u a r a n t e e  
was n e v e r  e v a l u a t e d .  I n  any e v e n t ,  even  i f  t h e  
g u a r a n t e e  had been e r r o n e o u s l y  accepted l a s t  y e a r ,  t h e  
agency would n o t  be compelled to  p e r p e t u a t e  t h e  error 
by a g a i n  a c c e p t i n g  t h e  i n a d e q u a t e  b i d  g u a r a n t e e .  

The p r o t e s t e r  a l so  s u g g e s t s  t h a t  t h e  awardee may 
have  been b i d d i n g  on t h e  b a s i s  o f  a one-year c o n t r a c t  
a l t h o u g h  t h e  p r o t e s t e r  w a s  a d v i s e d  t h a t  t h e  contract  
was to  be f o r  o n l y  s i x  months. The p r imary  bas i s  for 
t h i s  c o n t e n t i o n  is t h a t  t h e  awardee's b i d  on  t h i s  
year 's  six-month c o n t r a c t  w a s  h i g h e r  t h a n  i ts  b i d  l a s t  
y e a r  on a one-year  c o n t r a c t .  

As o r i g i n a l l y  i s sued ,  t h e  I F B  stated t h a t  t h e  
s t a r t i n g  date  f o r  s e r v i c e s  would  be June  25, 1982,  and 
t h a t  t h e  c o n t r a c t  would be f o r  a p e r i o d  o f  one  y e a r .  
An amendment t o  t h e  IFB was i s sued  on  Apr i l  278 
however, s t a t i n g  t h a t  t h e  t e r m  o f  t h e  c o n t r a c t  would 
e x t e n d  to  December 31, 1982 ,  i n  l i e u  of a one-year 
c o n t r a c t .  I t  t h u s  a p p e a r s  t h a t  b o t h  p a r t i e s  knew t h a t  
t h e  t e r m  of t h e  c o n t r a c t  had been changed and were 
t h e r e f o r e  competing on t h e  same basis.  

The protest  is den ied .  

A c t i n g  Comptrollgr Genera l  
of t h e  Un i t ed  S ta tes  




